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The UN’s  Open Ended Working 
Group (OEWG) – a 2012 response 
to the torpor surrounding  nuclear 
disarmament - reported to the General 
Assembly in 2013 that while the 
NPT offers a strong legal basis for 
the elimination of nuclear weapons 
, supported by the Statute of the 
International Atomic Energy Agency, 
and the Comprehensive Nuclear-Test-
Ban-Treaty (CTBT), gaps remain to 
achieving absolute zero.

It is also clear under international 
law that the use or threat to use 
nuclear weapons would have to 
comply with principles applied under 
international humanitarian law such as 
the distinction between civilians and 
combatants. 

The fact that no legal prohibition of 
nuclear weapons exists for the five 
recognised nuclear weapons states 
under the NPT and for the states 
not party to the NPT is considered 
irrelevant. 

The Case of the Republic of the 
Marshall Islands filed in 2014 against 
all nine states possessing nuclear 
weapons highlights the fact stressed 
by the International Court of Justice 
in its advisory opinion of 1996 that 
there exists an “obligation to pursue in 
good faith and conclude negotiations 
leading to nuclear disarmament”.

Other institutions for negotiations exist.
The Conference on Disarmament, 
which has not succeeded in achieving 
any substantial results since 1996, 
and the UN General Assembly among 
them.

As it is some states set their own 
limits: A US Navy handbook from 
1997 advises that the laws governing 
armed conflict “are intended to 
preclude purposeless, unnecessary 
destruction….. The law of armed 
conflict inhibits warfare from 
needlessly affecting persons or 
things of little military value.” Due to 
their indiscriminate nature, nuclear 
weapons intrinsically violate this 
principle, said a 2011 symposium 
by the Fordham International Law 
Journal.

The 2010 NPT Review Conference 
concluded with 188 states 
adopting a consensus document 
on the catastrophic humanitarian 
consequences any use of nuclear 
weapons would have.

In November 2011, the Council of 
Delegates of the International Red 
Cross and Red Crescent adopted 
a resolution that found the use of 
nuclear weapons incompatible with 
the rules of international humanitarian 
law given the “incalculable human 
suffering their use would yield.”

The Vienna Conference on the 
Humanitarian Impact of Nuclear 
Weapons goes beyond the ICJ’s 
opinion, as well as the arms control 
and humanitarian law regulations, 
and casts its view over other areas 
regulated by international law.
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